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The Project on Fair Representation
Founded in 2005, the Project on Fair Representation is a not-for-profit legal defense
foundation that is designed to support litigation that challenges racial and ethnic classifications
and preferences in state and federal courts. The mission of the Project on Fair Representation
(POFR) is to facilitate pro bono legal representation to political subdivisions and individuals
that wish to challenge government distinctions and preferences made on the basis of race and
ethnicity. Please visit us at www.projectonfairrepresentation.org to learn more about our cases,
support our efforts, and contact us.
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Introduction
Every ten years States must redistrict to account for population shifts and ensure that
districts contain equal population. Traditionally, States have used a “total population” measure
as the basis for redistricting. But total population is riddled with problems. A total population
measure is what it sounds like—districts are drawn on the basis of raw population, without
regard to citizenship or voting eligibility. This means that districting can be distorted by the
presence of non-voters in districts, such as non-citizens, children, and incarcerated prisoners.1
Moreover, using total population as the basis of redistricting contributes to the growing
underrepresentation of rural voters and creates a perverse incentive for urban areas to enact
sanctuary city policies. Total population also has been shown to disparately harm African
Americans, who are overwhelmingly voting-eligible citizens.
To counteract these harms, many have been advocating for States to replace total
population with “citizen voting age population” (CVAP) as the basis of redistricting. CVAP is
a long-established measure of eligible voters that is widely used by courts, the Department of
Justice, and state and local governments. It leads to more equal representation by ensuring
only eligible voters are counted—unlike total population, which creates significant disparities
in voting power among eligible voters. CVAP also promotes good government by imposing a
straightforward standard to apportion seats that significantly reduces opportunities to engage
in race-based manipulation of districts and gerrymandering. Additionally, CVAP is responsive
to changing immigration circumstances. The massive increase in immigration over the past
several decades has led to a substantial gap between eligible voters and total population. CVAP
is responsive to these changed circumstances by reducing the distortion and ensuring that only
those eligible to vote are used as the basis for apportioning state legislative seats. Finally, CVAP
is already in widespread use by the courts, the Department of Justice, and state and local
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governments. Shifting from total population to CVAP is practical and would not burden State
resources.
In the November 2020 election, the people of Missouri approved an amendment to
their state constitution (Amendment 3), which allows for the apportionment of state legislative
seats on the basis of a measure other than total population.2 The Amendment repeals a 2018
constitutional amendment that had taken redistricting out of the hands of elected officials by
mandating that a professional demographer draw districts based on total population. 3
Amendment 3 replaces this “nonpartisan” professional demographer with a bipartisan citizens
commission tasked with drawing districts “on the basis of one person, one vote.” 4 State
officials and legislators have made clear that they will seek to apportion legislative seats on the
basis of CVAP rather than the total population measure currently in use.5
Other States should consider following Missouri’s lead. Not only is CVAP a better
measure, it is legal and more in line with the Constitution. The Constitution is silent on the
appropriate measure for States to apportion their own legislative seats. And this silence
indicates that States have broad authority to employ whatever measure they think appropriate,
consistent with popular government and the one person, one vote principle of the Fourteenth
Amendment. CVAP best captures the one person, one vote principle by ensuring that each
eligible voter has equal voting power, which is not the case with the total population measure.
This White Paper (1) lays out the benefits of using CVAP instead of total population
and (2) describes why using CVAP complies with federal laws and the Constitution and is
more in line with the history and text of the Constitution. It concludes by encouraging States
and localities to use CVAP to do their redistricting.
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Background
To take into account population shifts and growth, Supreme Court precedent requires
States to redistrict state legislative seats every ten years.6 Thus, following the decennial census,
all States redraw their legislative districts to ensure they are of equal size, preserving each
voter’s equal voting power. This process is necessary to preserve equality of the vote and can
result in significant shifts of legislative seats. States have traditionally used a total population
measure rather than a measure of eligible voters, like CVAP, to equalize state legislative
districts.7 But due to the growing distortions created by total population—particularly given
the recent rise in immigration—many are beginning to advocate for States to shift from total
population to CVAP as the basis for redistricting. CVAP would ensure that all eligible voters—
i.e., citizens of voting age—are divided equally throughout state legislative districts. Total
population, which counts non-citizens, prisoners, and others ineligible to vote, has led to the
creation of districts containing vastly disparate numbers of eligible voters, undermining the
one person, one vote principle of the Fourteenth Amendment.
I.

Total Population as a Basis for Districting Is Deeply Flawed.
The traditional method for apportionment—total population—leads to unjust and

anomalous districts. The premise of equal voting rights is that each voter has equal voting
power—for purposes of state legislative redistricting, where a voter lives cannot affect his
voting power relative to other voters throughout the State.8 But total population arbitrarily
inflates the votes of some voters who happen to live in areas with more people over the votes
of voters who live in areas with an equal number of voters but less overall population. Thus,
“when the population of eligible voters is [not] equal across districts, the number of people
actually choosing a representative will vary, thereby giving voters in different districts different
voting strengths.”9 Professor Robert Bennett has starkly illustrated the inequality in voting
power caused by total population:
6
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[A]ssume that there are two equally populated electoral districts within a state—
district A and district B—each with fifty thousand people and each entitled to
one representative because the allocation is based on total district population.
District A, however, has twenty thousand eligible voters and thirty thousand
ineligibles, while district B has forty thousand voters and ten thousand
ineligibles. The franchise is then distributed between the voters of A and B
unequally. Each of A’s voters has twice the ability of B’s voters to influence
electoral outcomes.10
Thus, under a total population measure, two districts with vastly different numbers of eligible
voters receive the same number of representatives:

District
A
B

Districts Based on Total Population
Total
Eligible
Population
Voters
50,000
20,000
50,000
40,000

Number of
Representatives
1
1

In District A, one representative represents 20,000 voters, but in District B one
representative must represent 40,000 voters—twice as many than in District A. Put differently,
in this scenario, the voting power of those in District A is twice as powerful as the voting power
of those in District B.
These distortions are not confined to hypothetical exercises—they occur in the real
world. For example, in the Evenwel v. Abbott litigation, it was uncontested that Texas’s totalpopulation-based districting maps led to an eligible voter in Texas District 27’s vote being
between 1.56 to 1.84 times more powerful than the vote of an eligible voter in Texas
District 1.11 Similar distortions were also demonstrated by the City of Yakima, Washington.12
This basic injustice leads to several incidental harms. To start, total population includes
non-citizens as the basis for apportioning districts. Under a total population measure, a noncitizen who is “transported into the United States by a smuggler, has received a deportation
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notice, or is simply an illegal resident who has not been apprehended because of ineffective
federal law enforcement,” is counted for apportionment purposes right alongside voting-age
citizens.13 Total population perversely incentivizes sanctuary city policies. Jurisdictions that
willfully defy federal immigration law are rewarded with more state legislative seats than by a
total population measurement.14
Total population also counts incarcerated felons, which leads to overweighting areas in
which a prison is located.15 Areas surrounding prisons, whose citizens overwhelmingly have
no ties to the prisoners, are granted inflated voting power based on the incarcerated felons
who happen to reside in their districts.16 CVAP would eliminate this disparity and also save
States the trouble of adjusting their apportionment data to exclude incarcerated prisoners. 17
The use of a total-population baseline also reduces African Americans’ voting power.
Because African Americans are almost always citizens, the use of total population inevitably
devalues their votes and reduces their representation. The National Center for Public Policy
Research has estimated that “apportionment according to total population rather than CVAP
could potentially diminish the value of a Black citizen’s vote by nearly 10 percent” in Chicago,
5 percent in New York City, 27 percent in Los Angeles, 14 percent in Miami, 23 percent in

13
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Houston, 21 percent in Dallas, and over 1 percent in Atlanta.18 This likely eliminates African
American representation in competitive districts.19
Finally, total population contributes to a growing urban-rural imbalance in
apportionment. Just as urban populations were once undercounted, the pendulum has swung
in the other direction. Total population measures routinely underweight rural districts because
urban areas contain more non-voting eligible population.20
Both States and the courts have also long recognized that “blind reliance” upon total
population is inappropriate and have excluded temporary military personnel from the
apportionment count.21 CVAP would allow the States to treat non-citizens and prisoners in
the same manner.
II.

CVAP Is the Better Way to Apportion State Legislative Seats.
A.

CVAP Promotes Equal Voting Power.

Citizens who are eligible to vote are the appropriate measure upon which to base state
legislative apportionment. As the Supreme Court has noted, “when members of an elected
body are chosen from separate districts, each district must be established on a basis that will
insure, as far as is practicable, that equal numbers of voters can vote for proportionally equal
numbers of officials.”22 And the Fourteenth Amendment’s one person, one vote principle

Brief for Project 21 as Amicus Curiae in Support of Appellants, Evenwel, 136 S. Ct. 1120 (No. 14-940), 2015
WL 4720267, at *21-23.
18
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partly because of the huge influx of noncitizens—both legal and illegal immigrants—into predominantly urban
settings. This greatly increases the population of nonvoters who can be used to fill in urban legislative
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20
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protects the right of eligible voters to have an equal vote for state legislators and officials.23
Moreover, CVAP is grounded in the notion of electoral equality—that each voter is entitled
to equal weight—while total population is grounded in concepts of “virtual representation”—
that voters represent the interests of nonvoters in their districts. The wide expansion of the
franchise to nearly all voting age citizens has rendered “virtual representation” an outmoded
concept that should be abandoned in favor of the electoral equality of each voting age citizen. 24
CVAP ensures that the distortions created by total population discussed above do not
occur: every eligible voter is entitled to equal representation.

District
A
B

Districts Based on CVAP
Total
Eligible
Population
Voters
60,000
30,000
40,000
30,000

Number of
Representatives
1
1

Under this scenario, the voting power of those in District A is now equal to the voting power
of those in District B. Each representative represents 30,000 voters.
B.

CVAP Promotes Good Government.

CVAP reduces opportunities for manipulation and gerrymandering in the redistricting
process. As the National Center for Public Policy Research has demonstrated, CVAP reduces
“opportunities for intentionally manipulating voting strength based on race” by imposing a
uniform standard for apportionment under both Section 2 of the Voting Rights Act and the
Fourteenth Amendment.25 Thus, by employing CVAP, in addition to considering “traditional
See, e.g., Garza v. Cty. of L.A., 918 F.2d 763, 782 (9th Cir. 1990) (Kozinski, J., concurring and dissenting in
part) (“[T]he name by which the Court has consistently identified this constitutional right—one person one
vote—is an important clue that the Court’s primary concern is with equalizing the voting power of electors,
making sure that each voter gets one vote—not two, five or ten.”).
23

See, e.g., id. (“[W]hat lies at the core of one person one vote is the principle of electoral equality, not that of
equality of representation.”); see also Shapiro & Berry, supra note 9, at 10-11 (“The true attitude of those who
passed the Fourteenth Amendment toward the concept of virtual representation for independent adults is
revealed in their responses to these arguments. Rep. Ignatius Donnelly remarked that ‘if men have no voice in
the national Government, other men should not sit in this Hall pretending to represent them.’”).
24
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districting principles such as compactness, contiguity, and respect for political subdivisions,” 26
there will be less opportunity to gerrymander. Districts, in turn, will become more integrated,
reducing the need for judicial intervention.
C.

CVAP is Responsive to Changing Immigration Circumstances.

The massive influx of immigration in the past decades increases the need for CVAP.
When the courts were developing the one person, one vote principle, the difference between
total population and eligible voters was insignificant. However, “[w]ith the dramatic influx of
concentrated illegal immigration in the late 1980s and 1990s . . . the ordinary correlation
between total population and voter population began to break down.” 27 Compounding the
problem, the influx in non-citizens is not evenly distributed: non-citizens overwhelmingly
reside in cities rather than rural areas.28 In sum, given this massive influx, total population is
more suspect than ever. CVAP would end the distortion by ensuring that nonvoting noncitizens are not counted in apportionment.
D.

CVAP is Practical and Readily Available.

CVAP data is readily available and already in widespread use by courts, the Department
of Justice, and State and local governments. The Census Bureau collects CVAP data as part of
its American Community Survey, which “allow[s] demographers, legislators, and the general
public to calculate a jurisdiction’s CVAP with relative ease.” 29 And the Census Bureau will
soon release the most recent CVAP data.30

minorities in Section 2 districts will be. Instead, the legislature in that instance is required to fill out each district
with eligible voters, and the relative weight of those eligible voters’ votes will be secured. This limits the potential
for manipulation of vote weight based on race and the potential for invidious discrimination.”).
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Demonstrating its reliability and availability, the Department of Justice routinely
utilizes CVAP in assessing compliance with Section 2 of the Voting Rights Act. 31 Moreover,
“[i]n order to meet [their] Section 2 requirements, States and local jurisdictions throughout the
Nation retain professionals . . . to draw, analyze, and adjust voting district boundary lines to
comply with Section 2—and they universally rely on CVAP data to accomplish this.” 32 States
thus have the tools and experience to immediately switch to CVAP to apportion districts.
Indeed, because States must already use CVAP as a basis for Section 2 compliance, utilizing it
for general redistricting purposes would be more efficient than conducting a separate total
population measure.
III.

CVAP Is a Constitutionally Permissible Way to Apportion State Legislative
Seats.
Apart from its policy benefits, CVAP is also a legally permissible basis for state

legislative reapportionment.
A.

The Text and Structure of the Constitution

The text and structure of the Constitution does not establish a uniform standard for
state legislatures to apportion their state legislative districts. This silence means that the people
of each State determine how to apportion their state legislative seats,33 subject to only two
explicit textual restrictions. First, seats must be apportioned in a manner consistent with a
“Republican Form of Government.”34 Second, States must apportion seats in a manner
consistent with the Fourteenth Amendment’s one person, one vote principle.35 CVAP does
not transgress either of these restrictions on the States’ otherwise plenary power to apportion
state legislative seats.
See Brief of the American Civil Rights Union as Amicus Curiae in Support of Appellants, Evenwel, 136 S. Ct.
1120 (No. 14-940), 2015 WL 6529773, at *14-22 (collecting cases).
31

32

See Demographers’ Amici Brief, supra note 29, at *18.

U.S. Const. amend. X (“The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.”); Evenwel, 136 S. Ct. at 1140 (Thomas,
J., concurring in the judgment) (“The Constitution says nothing about what type of republican government the
States must follow. When the Framers wanted to deny powers to state governments, they did so explicitly.”
(citing U.S. Const. art. I, §10, cl. 1)).
33
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B.

The Original Meaning of the Constitution and Fourteenth Amendment

Historical evidence from the Founding and ratification of the Fourteenth Amendment
demonstrates States’ authority to utilize CVAP. The Framers recognized that there is no
“universal formula” for “placing power in the hands of the people, while curtailing the
majority’s ability to invade the minority’s fundamental rights.”36 Instead, they intended the
people of each State to choose between various forms of structuring their governments and
apportioning legislative seats as best fitted their local circumstances. This is demonstrated
most clearly in the variety of forms of State apportionment that existed at the time of the
Constitution’s adoption. Indeed, at the Framing, only “[s]ix of the original thirteen states based
representation in both houses of their state legislatures on population.”37 The adoption of the
Fourteenth Amendment did not eliminate the States’ role as laboratories of republican
government. It only mandated that federal legislative seats continue to be apportioned based
on total population and did so to promote sectional balance. It did not mandate that States
adopt a uniform theory of apportionment based on total population for state legislative seats.38
C.

Judicial Precedent

The Supreme Court’s precedents also indicate that CVAP is a permissible basis for
apportioning state legislative seats. Most recently, in Evenwel v. Abbott, residents of Texas
brought suit claiming that the Fourteenth Amendment compelled the use of CVAP rather
than total population as the basis of apportionment. The Court disagreed, holding that the
Fourteenth Amendment does not categorically preclude the use of total population. But the
Court also rejected the Department of Justice’s request to declare that total population is the
only permissible measure.39
It is likely that a CVAP approach—like Missouri’s—would be upheld in federal court,
since courts have long employed CVAP. For example, federal courts have accepted CVAP as

36

Evenwel, 136 S. Ct. at 1139 (Thomas, J., concurring in the judgment).

37

Id. (quoting Grant M. Hayden, The False Promise of One Person, One Vote, 102 Mich. L. Rev. 213, 218 (2003)).

38

See id. at 1140; see also id. at 1146-49 (Alito, J., concurring in the judgment).

Id. at 1133 (“[W]e need not and do not resolve whether, as Texas now argues, States may draw districts to
equalize voter-eligible population rather than total population.”); see also id. at 1143-44 (Alito, J., concurring in
the judgment).
39
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the appropriate measure when assessing minority voting strength in Voting Rights Act (VRA)
Section 2 enforcement cases.40 Moreover, the Supreme Court’s one person, one vote decisions
center on the constitutional rights of eligible voters rather than the population as a whole:
“[O]ne person’s vote must be counted equally with those of all other voters in a State.”41
In sum, the text and structure of the Constitution, history, and judicial precedent all
point to the permissibility of using CVAP as the basis for apportioning State legislative seats.
Conclusion
CVAP is a constitutional, just, and efficient basis for reapportionment. State legislatures
should follow Missouri’s lead and use CVAP as a basis for their districting decisions.
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